APPROVED 05/16/2012 

         				          Town of Sutton
Zoning Board of Adjustment
          Meeting Minutes
                                    	           March 21, 2012

Present: Doug Sweet: Acting Chair, Dane Headley, Ed Canane and Carla Krajewski. Land Use Coordinator Jennifer Swett. (William Hallahan: Chair and Derek Lick were absent.)

Acting Chair Sweet called the meeting to order at 7:05 p.m. There was roll call. Sweet appointed Krajewski to sit for Lick. Sweet explained there were only four Board members present and asked Patricia Mapes if she still wished to proceed. She answered in the affirmative.

Public Hearing: Mapes:
This is case # 2012-02
Patricia Mapes was present.  

A motion was made by Headley and seconded by Canane to open the public hearing. Unanimously approved.

The notice was read by Swett:
You are hereby notified of a Public Hearing to be held on March 21, 2012 at or around 7:00 p.m. at the Pillsbury Memorial Town Hall, 93 Main Street, Sutton Mills, NH, concerning an appeal by Patricia and Gregory Mapes, for a Variance to Article V, Section A, for a change in use from a commercial building with two apartments to a multi-family dwelling; in a rural agricultural district, 63 Shaker Road. Tax Map/Lot # 07-726,194. 

Patricia Mapes presented. She stated she bought the property from Streams Ministries in 2008. There was a bad title and it took a year and a half to clear it up. She then applied to refinance from a commercial loan to a residential loan. The appraiser said the property was zoned for two apartments and a commercial space. It was being occupied as three residences. Streams never occupied the space after they received the approval in 2001. She is now asking for a variance to have three residences. The two apartments each have two bedrooms. She only rents to one to two people for each apartment. The other space is just her and her husband, so it is lightly occupied. She stated she thought it was an unobtrusive change to make. She added there was a question regarding the septic condition and capacity so she had a person out and received a certificate from him that the field is fine.

Questions from the Board:
Headley asked if there were two apartments and Mapes occupied the main unit. He also asked if Streams had rented the two apartments. Mapes answered yes to both. Headley asked if the apartments were two bedrooms each and the main unit was three bedrooms and Mapes answered yes.

Krajewski asked if the septic was approved for seven bedrooms. Mapes said she wasn’t sure and added a large new septic was approved but never done. Sweet added there was a construction approval from July 1986 for 700GPD and in 2006 there was a newer design for 1200GPD that was approved. Sweet said seven bedrooms need 1,050GPD, they have a system for 700GPD now, so the use is more than the original design but less than the second one approved. He added the second approval expired as it is only good for four years. He said residences are based on 150 GPD per bedroom. Mapes asked if she could be grandfathered in and only have to change if the system failed. Canane said they weren’t ready to discuss that yet.

Krajewski asked about the parking. Mapes said the tenant’s park on the right and her and her husband park out front. Krajewski asked if there was potential for ten cars and Mapes said yes but that would be unusual and that there were usually six to eight cars.

Headley asked what the current utilization of the bedrooms for the rented units was. Mapes said there was one person per bedroom.

Sweet said he visited the site with Canane on Tuesday (March 20th) and had difficulty with the submitted map. Sweet asked if the extra entrance to the north didn’t exist and Mapes said that was correct. Sweet 

added the map shows a 400’ dimension where the whole width is only 320’. Canane added the map is not even close to being accurate. Mapes apologized for not having it to scale and added there is a pink surveyors tag in the trees where the line ends. Sweet asked if her line was on her side of the new house and she said it was. 

Canane asked if the shrubbery out front was ever imposed as one of the conditions. Sweet read from the 2001 approval, condition #3, “hemlocks sufficient to screen the building…” Mapes said the larger parking and plants were never put in. Sweet added the plants were to screen the building, not the parking. Mapes asked what this meant and Canane answered that there were conditions that were agreed to that were never met.

Sweet asked about the kitchen and bathroom downstairs and Mapes said they had always been there and she expanded them, the back bath had a shower but she might have added the other. 

Sweet asked when Mapes added the partitions for the bedrooms mentioned in the application. Mapes said around 2002 or 2003. Sweet asked if she got a building permit and she answered she didn’t own it or do the work so she didn’t really know. Sweet asked if she didn’t know about the building permit and Mapes answered she assumed they were getting the proper permitting. She added at that time she and her husband lived in an apartment upstairs and they were asked if the downstairs was fixed up would they live there, and they said yes. They were tenants, they lived downstairs and they managed the tenants upstairs. Sweet said no building permit was found in the property file. Krajewski asked when they moved downstairs and she replied approximately 2003. Headley said he didn’t remember them coming before the ZBA at the time. Sweet said there was no building permit found. Krajewski asked if they would have needed a variance at that time too and Sweet said yes they would. Krajewski asked if that was the reason for the present application and the members answered yes. Sweet asked if the commercial space just morphed into a residence. Mapes answered yes she believed so, that she was just the tenant.

Krajewski asked when they gained ownership and Mapes said in June of 2008.

Mapes asked the Board if it wasn’t a good way to use the building and Headley answered it is an illegal use now.

 Sweet said he was having difficulty with allowing three residences in one building. He added the zoning requires 2 acres per dwelling unit. He furthered it is not clear to him whether or not if you have a two family dwelling, that you have to be on a four acre plus lot. He did state it is clear that the Ordinance says one dwelling unit per two acres. He added the cluster section of the Zoning Ordinance (which doesn’t apply here because you have to have a property bigger than 10 acres) states you still can’t have more than one dwelling unit per two acres’ that you have to meet the normal subdivision requirement and then you go into the cluster type regime. He said the bottom line is you are required to have two acres per dwelling unit and you don’t have six plus acres, you have five and a half acres, and it looks like most of it is wetlands.

Canane said irrespective of what has transpired in the past the septic design is by bedroom and not by occupants, so the number of occupants is irrelevant. He added the septic system in the ground is for 4 bedrooms and 700GPD, and it is approved for 4 bedrooms, not 7. Headley added the septic was probably a bigger issue. Mapes asked if the fact that it was working and the field is good is not a factor and Headley said no it’s a per bedroom standard, the number of occupants isn’t a factor. Canane added the variance goes with the property, not the current owner. 

Canane stated there were previous conditions that hadn’t been met, such as landscaped screening. Headley said he thought most of that was related to the commercial use, and had it been a family use the Board at that time wouldn’t have been looking for some of those requirements. He added the obvious problem was the previous owner converted this into a three family without any attempt of an approval, and the current owner(the Mapes) are stuck with that.

Canane stated and Headley agreed that the property doesn’t meet the State regulations for the septic system.

There were no questions from the public or letters from abutters.

Mapes stated if she can’t get refinancing and the bank takes the building it would then be vacant and that 
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this request is the best for the community. The response from the Board was that the building could be reduced to two residences instead of three.

Krajewski asked if Streams Ministries ever used the building as a commercial enterprise and Mapes answered no. Krajewski asked what the business was before and Mapes responded the building had been vacant for several years but before that it was telemarketing and retail.

A motion was made by Canane and seconded by Headley to close the public hearing and enter into deliberations. Unanimously approved by roll call vote.

Deliberations:
The Board filled out the worksheets.
· 1 and 2: The spirit will be observed and it will not be contrary to public interest. 
· 3:  Substantial justice is done. 
· 4: The values are not diminished.
· 5:  The proposed use is a reasonable one. 

Krajewski stated the public has not shown opposition to the proposal and the property has been in this configuration for a long time.

Canane stated he thought it was contrary to the public’s interest and that it might be setting a precedent that no one in Town needs to follow zoning and planning guidelines.

Krajewski said she agreed but in this case it wasn’t the Mapes who changed the building, they were caught up in what the previous owner did, and she would be willing to overlook that in this case, as they didn’t do it; that it would be penalizing them for the sins of the past. Canane reiterated the variance is for the property, not the current owner. Krajewski said it seemed to be in the public’s best interest now and that a residential use is better than a commercial use.

Headley stated he didn’t think there was a use problem but it could be contrary to the public interest if the septic failed. Krajewski said it seems to be a sense of the Board that the variance will not be approved with the current septic.

Canane stated the environmental quality could be greatly diminished as it is very close to the wetlands. He added, and Krajewski concurred that they had no problem with the 5 plus acres not meeting the required 6. Sweet said he did have a problem with not meeting that minimum, adding well over half of the acreage is jurisdictional wetlands, with possibly only thirty or forty percent uplands. Headley said density and zoning addresses open area as opposed to usable area. Headley asked if the requirement was two acres per dwelling and thereby six areas for three dwellings. Sweet answered yes, that according to the zoning it says one dwelling per two acres. He continued it doesn’t say for two family dwellings you have to have four acres, but it certainly implies it, and it certainly makes it clear when you go to the cluster section where you can’t have more units than what you could have normally, which is two acres per dwelling unit. He summarized  you need six acres, and this isn’t even close. He added the two acres does allow some wetlands, but this is concentrated wetlands that has already had some fill put into it, and that bothered him (Sweet).

Criteria #1-Canane stated the request is contrary to public interest due to the septic overload and environmental concerns and problems.

Criteria #2-Headley said criteria #2 was the same as #1 in that there is not an adequate septic system.
Canane stated properties that violate planning and zoning and building regulations and then subsequently come in for a variance shouldn’t be encouraged.

Criteria #3-Headley said it would be justice to grant her a variance because of what happened prior, but on the other hand he didn’t think the Board should be in the position to amend for previous owners.

Criteria #4-Headley said the surrounding properties wouldn’t be diminished, unless the septic failed. 
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Krajewski asked if there was any remedy and Headley responded bedrooms could be eliminated, or a unit eliminated, or a new septic system could be built.

Criteria #5-Canane said he was bothered by the fact that if the variance wasn’t approved someone would be evicted, and he felt it was a hardship. 
 Sweet said as stated in criteria 5.a and “special conditions” he can’t see what differentiates this property from others in the area. Canane asked if that meant only the land mass or the structure, because the structure is clearly different than other structures in the area, and there are no other multifamily dwellings in the area, so it is a different use than any other structure in the area. 

The Board discussed conditions. Headley said the variance should be subject to a new septic design that meets the State standards for 1,050GPD and/or the number of bedrooms or units need to be reduced to where the current septic system is acceptable, which is at four bedrooms. He added he doesn’t have a problem with the 6 acre minimum requirement being only 5.5 acres.

Canane asked if the Board felt there were any other conditions where the criteria were not being met.

Krajewski said she agreed with Headley regarding the minimum acreage not being a concern.

Sweet asked if the wetlands were being protected. He furthered there is runoff from the building and there is run off from the parking. He thought there should be an increase in the vegetative buffer as the wetlands is only 15-20’ away.

Canane asked if all prior conditions have been met, especially regarding the buffer and hemlock plantings. Headley said he wasn’t sure and that the buffer was to hide the commercial activity.

The Board reviewed the old Notice of Decisions and concluded previous conditions  have not been met for dense screen plantings as per the Zoning Board approval from 2001.

Sweet said he would like to see a condition that increases the vegetative buffer between the building and the wetlands.

A motion was made by Canane and seconded by Headley to leave deliberations and reconvened. Unanimously approved.


A motion was made by Canane and seconded by Krajewski to approve the application with the following conditions:
· Installing a septic system that is approved and meets the State standards.
· Increase the vegetative buffer in upland areas bordering the wetlands.
· Provide dense vegetative screening along Shaker Street to screen the building.


Headley said he would like to expand on the first condition to include the option of keeping the current septic and decreasing the number of bedrooms to meet the 700GPD usage limit. He added the applicant can be required to get a new construction approval but they do not need to build until the current one fails.

Sweet said the loading in the building should match the system. He added there was an expanded use approval but that it has expired as it has been more than four years since approval.

A motion was made by Sweet and seconded by Headley to amend condition number one to read: “Obtain a new septic construction approval that meets the current State regulations for the actual number of bedrooms or use.” Unanimously approved.

A motion was made by Sweet and seconded by Headley to amend condition number 2 to read, “Increase the vegetative buffer in the upland areas bordering the wetlands by adding appropriate shrubs and plantings.” Unanimously approved.
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The motion now reads: to approve the application with the following conditions:

· Obtain a new septic construction approval that meets the current State regulations for the actual number of bedrooms or use.
· Increase the vegetative buffer in the upland areas bordering the wetlands by adding appropriate shrubs and plantings.
· Provide dense vegetative screening along Shaker Road to screen the building.
Approved by a roll call vote of 3:1. Canane; yes, Krajewski; yes, Headley; yes, Sweet; no.

Mapes asked what constituted a bedroom and Sweet said to match it to what the assessor’s show.

There was a five minute break. 

Public Hearing: Burnham:
This is case # 2012-03
David Burnham was present.  

Chair Sweet explained the public hearing was noticed as a variance not a special exception, but since a variance has more difficult criteria to meet it didn’t appear to cause a problem. Sweet asked for the Board’s opinion on whether to go forward with the application. They all agreed to proceed. Sweet asked Burnham if he wanted to proceed with only four Board members and he said yes.

A motion was made by Canane and seconded by Headley to open the public hearing. Unanimously approved.

The Notice:
You are hereby notified of a Public Hearing to be held on March 21, 2012 at or around 7:00 p.m. at the Pillsbury Memorial Town Hall, 93 Main Street, Sutton Mills, NH, concerning an appeal by David Burnham, for a Variance to Article V, Section B.4, to use the existing garage as an automotive repair and restoration small business; in a rural agricultural district, 1063 Route 114, Sutton Mills. Tax Map/Lot # 06-208,196. 

Burnham presented. He said the garage already exists and there is one condition that hasn’t been met, which involves a silt fence, and that there should be stone along the drip edge and that he is currently redesigning this with Peter Blakeman. He stated he wasn’t sure if the physical features were to be discussed by the Zoning Board or the Planning Board.

Sweet stated the Board has the authority to impose conditions as stated in Article VI, Section A.3.a-g.

Burnham submitted the following letters from abutters:
· Virginia Manning 
· Virginia Johnson, dated 03/03/12
· Kevin and Kelly Gale, dated 02/23/12
·  Evan Rosenthal, dated 03/13/12
· Jason Cross, dated 03/20/12
· an additional note by Virginia Manning, dated 02/15/12
None of the abutters were opposed. They all supported the request. Jason Cross added his agreement was provided guidelines were adhered to, that, “Excessive automobiles and miscellaneous automobile parts and accessories are not staged, stored or stockpiled along the property outside.”

Burnham suggested the Board may want to stipulate the special exception is for the owner, not the property.

The Board reviewed the plan with Burnham. Burnham said the plan showed some cars on it, that he didn’t anticipate a lot of cars and was unsure where to place them on the plan

He said there would be no change other than the addition of an unlit sign at some point.

Krajewski asked if he was using the garage now and Burnham answered he was for his own personal repairs. He added there is at least one car in the garage being worked on at any one time. 
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Krajewski asked if there would be any painting and Burnham said no it was all mechanical work.

Sweet asked about the statement that he may have one employee. Burnham said he was looking about ten years down the road ,but that it was unlikely.

Sweet asked about a restroom and washing facilities and Burnham said there wouldn’t be anything in the garage and that the house would be used as needed. He added he used surgical gloves to reduce the amount of washing needed.

Krajewski asked how the oil was disposed of. Burnham said the oil is taken to the landfill station and the antifreeze is recycled. He added the garage was constructed with a floor built as a containment area.

Sweet asked if he had checked with DOT about changing the driveway and Burnham asked for what. Sweet said for a drive for a residence and a small commercial and that he will suggest this as a condition.

Sweet asked if the other parking was what is proposed after the upgrade and Burnham said yes.

Burnham showed the preliminary plans he had for the Wetlands Board. He explained there were two 2 foot culverts existing for Thistle Brook and that it was impossible to meet the 100 year State requirement as this would mean a 15’ culvert. He added he had inquired about the fact that the State culverts just downstream from him had only been replaced with 4 foot culverts. He is still awaiting an answer from the State.

Sweet said he visited the site with Canane on Tuesday (March 20). He asked if there would be a stone drip edge and Burnham said yes.

A motion was made by Headley and seconded by Canane to close the public hearing and enter into deliberations. Unanimously approved by roll call vote.

Deliberations:
The Board filled out the worksheets.
· 1: The site is an appropriate location for the use or structure: Yes
· 2:  The use will not be detrimental, injurious, noxious or offensive to the neighborhood: No
· 3:  There will be no undue nuisance or serious hazard to vehicular or pedestrian traffic. No. 
· 4: Adequate and appropriate facilities will be provided to ensure the proper operation of the proposed use or structure: Yes.
· 5:  The proposed use or structure is consistent with the spirit of the ordinance: Yes.

The Board discussed conditions. Canane suggested as per the letter from Jason Cross there be no excessive automobiles and miscellaneous automobile parts and accessories are not staged, stored or stock plied along the property outside.  Burnham informed the Board as he drives an antique vehicle he is allowed five stockpiled vehicles on his property, in whole or in part. Canane said that to add the language’ “beyond what he is legally entitled to”, should be sufficient.

Krajewski asked about the special exception going with the person and not the property. Canane said it would not be good to attach such a condition as it would diminish the value of the property. He added Burnham had offered it as a condition, but it was not necessary to do.

Sweet suggested a condition for appropriate sediment and erosion control devices between the parking area and the building, and Thistle Brook.

A motion was made by Canane and seconded by Headley to reconvene. Unanimously approved.

A motion was made by Headley and seconded by Krajewski to approve the special exception with the following conditions:
· Excessive automobiles and miscellaneous automobile parts and accessories are not staged, stored or stockpiled along the property outside, beyond what is legally entitled.
· Appropriate sediment and erosion control devices between the parking area and the building, and Thistle Brook.
Unanimously approved by roll call vote.
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Review Previous Minutes:
None

Other Business:
The Board reviewed a letter from Rob Joyant inquiring whether his small home business needed to come before the Zoning Board. It was agreed he did need to apply for a variance to Article IV.A.3.

The Board discussed Board member terms. Canane and Krajewski are interested in continuing. There is an alternate vacancy that needs to be filled. There were no suggestions for the position.

10:15 p.m. A motion was made by Sweet to adjourn the meeting. Seconded by Canane. Unanimously approved.

Respectfully submitted, 

Jennifer Swett 
Land Use Coordinator
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